Denver Law Review
Volume 33

Issue 6

Article 5

January 1956

You, Doctor, Will Be a Witness
C. Joseph Stetler

Follow this and additional works at: https://digitalcommons.du.edu/dlr

Recommended Citation
C. Joseph Stetler, You, Doctor, Will Be a Witness, 33 Dicta 348 (1956).

This Article is brought to you for free and open access by the Denver Law Review at Digital Commons @ DU. It has
been accepted for inclusion in Denver Law Review by an authorized editor of Digital Commons @ DU. For more
information, please contact jennifer.cox@du.edu,dig-commons@du.edu.

DICTA

Nov.-Dec., 1956

"YOU, DOCTOR, WILL BE A WITNESS"
By C. JOSEPH STETLER
Director, Law Dept., American Medical Association
(The following is based upon an address given by Mr.
Stetler at the Midwinter Clinical Session of the Colorado
State Medical Society at Denver on February 16, 1956. The
address is presented here for its value in pointing out some
of the considerationswhich both counsel and witness should
bear in mind in planning medical testimony.-Editor.)
In my work with the medical profession I have come to the
realization that practically all doctors have an aversion to appearing in court and testifying in a lawsuit. Although a few have had
unpleasant experiences as witnesses, most have been frightened
by the exaggerated reports by a colleague of "murderous crossexamination" by an opposing counsel. For those of you who feel
put upon by your role in litigation it may be some consolation to
know that the Greek root or derivation of the word "witness" is
"martyr."
There are, however, some basic reasons behind this aversion
which deserve serious consideration. First there is a fundamental
difference in the method of approach of law and medicine so far
as the discovery of truth is concerned. The lawyer attempts to
maintain his position by argument and contention with opposing
counsel. His life is one of advocacy of causes; his object is to magnify his own arguments and to belittle those of his opponent. The
physician, on the other hand, does not live by contention. His
training is in the free and open atmosphere of the laboratory, hospital, sickroom or private office. He demands full and frank discussion and disclosure of all phases of a case. All factors pertaining
to the case are brought to light and evaluated. When all pertinent
data are collected, he correlates them and forms a judgment with
reference to the illness. By training and practice, therefore, the
whole tempo and attitude of the day-to-day experience of the physician and lawyer are totally different.
In addition to being unfamiliar with situations which to a
lawyer are commonplace, physicians sometimes complain that they
are practically made parties to the case in which they testify. It
is often made to appear that the witnesses for the plaintiff are
testifying against the defendant. This should not be true, of course.
The witnesses should be impressed with the fact that they are
testifying concerning a certain set of facts and should studiously
avoid any appearance of advocacy.
Another reason for a doctor's hesitancy to act as a witness
is his failure to understand the concept of examination and crossexamination. The general opinion of the average medical witness,
when he takes the witness stand, and has taken an oath to tell
the truth, the whole truth, and nothing but the truth, and has
finished testifying, seems to be that while one attorney is trying
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to bring out the truth, the one on the opposite side is trying equally
hard to keep the truth from being brought before the jury and court.
The physician dislikes the time that court cases take from his
daily activities-and it is not because he fears he might lose a
fee. Physicians today are very busy people with morning, afternoon
and sometimes all night hours. The effect of stories about doctors
cooling their heels in court for hours on end while lawyers argue
seemingly obscure legal technicalities is very difficult to overcome.
I believe it is unfortunate but true that the average physician's
attitude toward a court appearance is summed up in a recent
article by a man who is a doctor and lawyer, Sidney Shindel of
Connecticut, published in the American Medical Association Journal. He said in part that:
"To the physician, the courtroom means wasting valuable time to give a carefully restricted opinion, necessarily
based on inadequate observation, for persons who cannot
understand the details of the problems and who probably
will not believe him anyway."
To the physician who thinks this way the "typical" trial lawyer
is visualized as an oracle with a silver tongue, who delights in
mortifying witnesses and who has a mysterious glamour that winds
judges and juries around his finger. Fortunately this Perry Mason
type of character exists almost exclusively in fiction and the movies.
Physicians are amazed to find that most lawyers are quite human,
with very normal reactions, such as respect for a brother profession
and are apt to regard physicians as their partners in a joint venture
-the administration of Justice.
Let me state then at this point that this is not all a one-sided
picture. The lawyers also have their problems with the doctors.
I wonder how many lawyers at some time or other have not had
trouble in getting a medical report from an examining physician.
Very few, if any, I'll wager. Have you ever lost a case which to
you seemed to cry for justice, but which could not be won because
of the lack of proper medical testimony? Have you ever had a
medical witness that played "hard to get" or one who wanted an
exorbitant fee? "Sure you have."
I believe that if physicians generally understood the importance
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of the medical report they would not refuse it or delay in supplying
it. A doctor should be impressed with the fact that the medical
report is the complete basis for the preparation and trial of the
medical phases of the case. While perhaps no one knows with
exactness, it has been estimated that from 50 to 60 per cent of all
litigation involves personal injury. Most of these cases involve
serious questions of fact concerning the alleged injuries of the
plaintiff or claimant. In these cases the medical report is an absolute
necessity.
In this same regard, physicians who have a dread of testifying
in court, and that covers the majority, should be made to realize
that a complete and factual medical report will keep them out of
court in 9 out of 10 legal cases. Unfortunately, some doctors do
not know what should be included in a proper medical report. First
identify the patient. Tell who gave the first aid, if any, and what
it consisted of. The doctor should also reveal what his first and
all subsequent examinations showed, the tests he performed, x-rays
taken, the results thereof, consultations, with whom and the number, and the treatment prescribed. His prognosis, his opinion as to
the final outcome and his opinion as to the causal connection, if
any, between the accident or occurrence and the condition he now
finds are also essential. The doctor should also show his estimated
bill.
Since we all know that the things we fear most are the unknowns, I would like to suggest that the legal profession become
more active in familiarizing the doctor with courtroom procedure
and the do's and don'ts which should govern a medical witness.
Maybe we could start out with some specific suggestions:
(1) Do not be afraid. There is no real magic about testifying.
Just remember that a courtroom is a place where practical
men are engaged in the serious work of endeavoring to
administer justice. The honest physician who comes to
court to tell the truth has nothing to fear.
(2) Don't testify unless you are satisfied that you are qualified
in the area of medical care involved.
(3) Don't neglect to inform your patient's attorney of all
unfavorable as well as favorable facts.
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(4) Be courteous. This, of course, applies to all parties to the
proceedings including the lawyers.
(5) Don't be smug. A jury is quite likely to react adversely
to an attitude of this type. If you are an outstanding character or eminently well qualified, this fact will be apparent
to the jury, probably through the efforts of your attorney..
A modest attitude on the part of the witness is much more
impressive.
(6) Tell he truth without reservation or exaggeration. This
means too that a question should not be answered categorically in all instances. Often the proper answer shoufd
begin with an "if".
(7) Don't regard it is an admission of ignorance to indicate
that your opinion is not conclusive. To do otherwise is
frequently dishonest. Besides, candor and frankness wins
respect and confidence.
(8) Don't use terminology which will not be understood by
the jury, legal counsel or the judge. The role of the witness
is to explain, not confuse.
(9) Don't lose your dignity. Remember that an attorney does
not cease to be a gentleman because he questions you on
cross-examination concerning your training, your experience, your integrity, your intelligence or even your par-
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entage. If his questions are irrelevant trust the court and
jury to attach little significance to them. To lose your
temper and attempt to show him up will detract from
your effectiveness.
We all know that neither law nor medical science is static.
Both grow daily and as they grow, each supplements the other.
Despite our recent amazing progress, we of both professions have
much to do. The fact that we realize and appreciate that each can
assist the other is perhaps the first necessary step. The medical
profession comes to us with its knowledge and information. We
of the law bring to medicine our problems and hopes.
If you will permit me to do so I would like to close my remarks
on a lighter vein. You will recall that earlier I referred to the
necessity for the use of simple language by the medical witness.
The failure of a witness to do this in an actual case aroused the
poetic instincts of one writer, who in verse commented upon the
testimony of the physician as follows:
"With an erudite profundity,
And subtle cogitabundity,
The medical expert testifies in Court:
Explains with ponderosity
And keen profound verbosity
The intricate nature of the plaintiff's tort.
"Discoursing on pathology,
Anatomy, biology,
Opines the patient's orbit suffered thus:
Contusions of integuments
With ecchymose embellishments,
And bloody extravasation forming pus.
"A state of tumerosity
Producing lacrimosity,
Abrasion of the cuticle severe,
All diagnosed externally,
Although he feared, internally
Sclerotic inflammation might appear.
"The jury sits confused, amazed,
By all this pleonasm dazed,
Unable to conceive a single word,
All awed, they think with bated breaths
The plaintiff died a thousand deathsWhat agony, what pain he had endured.
"Said then the counsel for defense,
Devoid of garrolous eloquence,
Would I be correctly quoting you
To say his eye was black and blue?
To this the doctor meekly answered 'Yes'."
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